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I. INTRODUCTION

1. Inthis Report and Order (Order), we adopt rules and a standardized form to improve our
Form 477 local competition and broadband data gathering program,” including extending the program for
five years beyond its currently designated sunset in March 2005, eliminating existing reporting thresholds,
and gathering more granular data from service providers. The information collected in the Form 477
program helps the Commission and the public understand the extent of loca telephone competition and
broadband deployment, which is important to the nation’s economic, educational, and social well-being.
The improvements we adopt here, which include some but not al of the modifications proposed in our
recent Data Collection NPRM ? are necessary to ensure that the Commission can continue to effectively
evaluate broadband and local competition devel opments as they affect al Americans. At the sametime,
we have acted to minimize, wherever possible, the administrative burdens imposed on reporting entities by
the modified Form 477 program

[1. BACKGROUND

2. The Data Gathering Order established areporting program (using the FCC Form 477) to
collect basic information about two critical areas of the communications industry: the deployment of
broadband services and the development of loca telephone service competition. The Commission
concluded that collecting this information would materialy improve its ability to develop, evauate, and
revise policy in these rgpidly changing areas and provide vauable benchmarks for Congress, the
Commission, other policy makers, and consumers.®> Since adoption of the Form 477 in 2000, broadband
service providers and local telephone service providers have reported data ten times* and we have issued
regular reports based in significant part on thisinformation.® In the Data Gathering Order, the

! see Local Competition and Broadband Reporting, CC Docket No. 99-301, Report and Order, 15 FCC Red 7717
(2000) (Data Gathering Order).

2 Local Tel ephone Competition and Broadband Reporting, WC Docket No. 04-141, Notice of Proposed
Rulemaking, 19 FCC Rcd 7364 (2004) (Data Collection NPRM).

® Data Gatheri ng Order, 15 FCC Rcd at 7724, paras. 11 et seq.

% Broadband and local tel ephone service providers filed Form 477 datafor thefirst time on May 15, 2000, reporting
connectionsin service as of December 31, 1999; they filed the second set of data, reporting connectionsin service
as of June 30, 2000, on September 1, 2000. Thereafter, providers have filed year-end data each March 1 and mid-
year data each September 1.

> See Availabil ity of Advanced Telecommunications Capability in the United States, GN Docket No. 04-54, Fourth
Report to Congress, FCC 04-208 (rel Sept. 9, 2004) (Fourth 706 Report); Inquiry Concerning the Deployment of
Advanced Telecommunications Capability to All Americansin a Reasonable and Timely Fashion and Possible
Stepsto Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, CC Docket
No. 98-146, Report, 17 FCC Red 2844 (2002) (Third 706 Report); Inquiry Concer ning the Deployment of Advanced
Telecommunications Capability to All Americansin a Reasonable and Timely Fashion and Possible Steps to
Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, CC Docket No. 98-
146, Second Report, 15 FCC Red 20913 (2000) (Second 706 Report). Additionally, the Wireline Competition Bureau
summarizesinformation from the Form 477 program intwo semiannual statistical reports— the Local Telephone
Competition report and the High-Speed Services for Internet Access report — that are available at
http://www.fcc.gov/wcb/iatd/comp.html.
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Commission adopted a sunset provision pursuant to which the collection program terminates after five
years (i.e., in March 2005) unless the Commission acts to extend it.°

3. Form 477 includes separate sections on broadband deployment,” local telephone service
competition,® and mobile telephone service provision.” In the Data Gathering Order, the Commission
required entities to report only when they meet or exceed defined reporting thresholds, and, then, to
complete only those portions of the form for which they meet or exceed the reporting thresholds.® The
Commission required entities that meet athreshold to file data on a state-by-state basis.** The
Commission also required facilities-based providers of broadband connections and local exchange carriers
(LECs) to report lists of the Zip Codes in which they serve end users, for each state for which they
complete aform. In the case of broadband connections, reporting entities include incumbent and

® Data Gatheri ng Order, 15 FCC Rcd at 7764, para. 104.

" We use the terms “ broadband” and “ hi gh-speed” as synonymsin the Form 477 program, to refer to connections
that transfer information at rates exceeding 200 kbpsinat least one direction. The current Form 477 further
distingui shes between “ one-way broadband” (i.e., faster than 200 kbpsin one direction (typically downstream) and
less than or equal to 200 kbps in the other direction (typically upstream)) and “full broadband” (i.e., faster than 200
kbps in each direction). The Commission has used the term “advanced services” as a synonym for “full
broadband.” See, e.g., Third 706 Report, Second 706 Report. In the Fourth 706 Report, we used the term “first
generation broadband” to refer to connections with speeds at or near 200 kbps in each direction. Fourth 706
Report at 13.

8 For purposes of this proceeding, we use the terms “local telephone service,” “local telecommunications service,”
and “local exchange and exchange access services’ to refer collectively to the services that are subject to the local
competition reporting requirementsadopted in this Order. These internal references are not meant to affect or
modify any existing definitions of similar terms, such as “telephone exchange service,” “exchange access,” and
“telecommunications service” as set forth in the Act and our prior orders. See, e.g., 47 U.S.C. 88 153(16), (46), (47);
Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report to Congress, 13 FCC Red 11501
(1998).

® For purposes of this proceeding, the term “mobile telephone service” has the same meaning as used in the Data
Gathering Order. See Data Gathering Order, 15 FCC Rcd at 7735-36, para. 32 (noting that the mobile telephony
market generally includes providers of cellular, broadband personal communications service (PCS), and specialized
mobile radio services that offer real-time, two-way switched voice service that is interconnected with the public
switched network utilizing an in-network switching facility that enables the provider to reuse frequencies and
accomplish seamless handoffs of subscriber calls). Seealso 47 C.F.R. § 20.15(b)(1). While only facilities-based
mobil e telephone service providers complete Form 477, those filers report the total number of voice telephone
service subscribers served over their systems, whether served directly or viaresale by an unaffiliated entity. See
Data Gathering Order, 15 FCC Rcd at 7756-57, para. 84.

19 Eor the current Form 477, the state-specific reporting threshold for Part | (Broadband) is 250 or more facilities-
based high-speed lines (or wireless channels) connecting end usersto the Internet. The threshold for Part 11
(Wireline and Fixed Wireless Local Telephone) is 10,000 or more voice-grade equivalent lines (or wireless channel s)
that provide voice telephone service to end users either directly or via resale to unaffiliated telecommunications
carriers. Thethreshold for Part [11 (Mobile Local Telephone) is 10,000 or more mobile telephone service subscribers
that are served over thefiler’ sfacilities, including subscribers billed directly by thefiler, pre-paid subscribers, and
subscribers billed by a servicereseller.

M Section 3(40) of the Communications Act defines “ state” to include the District of Columbiaand the U.S.
territories and possessions. 47 U.S.C. § 153(40).
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competitive LECs, cable companies, operators of terrestrial and satellite wireless facilities, municipalities,
and any other facilities-based provider of broadband connections to end users.™

4. Inthe Data Collection NPRM, we proposed to: (1) extend the data collection for an
additional five years; (2) modify Form 477 to collect more-detailed information about broadband
connection speeds and the localized deployment of broadband technologies; (3) collect information about
subscribership to bundled local and interstate long distance telephone services, and (4) eliminate or revise
those local telephone service questions that eicit imprecise or infrequently used information. We aso
invited comment on whether we should eiminate or lower the current reporting thresholds; modify our
policiesfor publishing or sharing Form 477 data; require filers to categorize broadband connections
according to the information transfer rates observed by end users; and require filers to report numbers of
broadband connections in service by Zip Code or technology, or, aternatively, by Zip Code, technology,
and speed.

[11. DISCUSSION

5. We have considered the record of this proceeding, including comment about reporting burdens
associated with current Form 477 reporting requirements, potential burdens associated with additional
reporting requirements proposed or otherwise noticed for discussion in the Data Collection NPRM, and
potential burdens associated with alternatives suggested by the parties, as well as our experience with the
Form 477 to date. As discussed below, in this Order we: (1) extend the Form 477 program for five years
beyond its currently designated sunset in March 2005; (2) diminate reporting thresholds; and (3) adopt
various modifications to the Form 477.

A. Five-Year Extension

6. We concludethat it is reasonable to extend the Form 477 program for five years beyond the
current March 2005 sunset given our statutory obligations to study and report on the availability of
broadband capability,™ as well as our continuing obligations to promote telecommunications services
competition generally.** We conclude that extending the Form 477 program for an additional five years
with the modifications discussed below will materialy improve the Commission’s ability to develop,
evauate, and revise policy in the rapidly changing areas of broadband deployment and local telephone
competition, and provide valuable benchmarks for Congress, the Commission, other policy makers, and
consumers. As discussed in more detail in the following sections and in the Find Regulatory Flexibility

12 5047 CFR. 88 1.7001(b), 43.11(a). Inthe Form 477 data collection program, the facilities-based provider of the
broadband line (or wireless channel) that connects to the end user premises reports that connection irrespective of
whether the end user of the retail services delivered over that connection isbilled by the filer (including affiliates),
by an agent of thefiler, or by an unaffiliated entity. An entity isconsidered to be afacilities-based broadband
provider if it provides broadband services over facilities that it owns or obtains from another entity and
provisions/equips as broadband.

13 The Commissioniis required to regularly report about the availability of broadband (advanced
telecommunications) capability pursuant to section 706(b) of the Telecommunications Act of 1996, Pub. Law No.
104-104, 110 Stat. 56, codified 47 U.S.C. 8§88 151 et seq. (1996 Act).

1% The Telecommunications Act of 1996 amended the Communications Act of 1934 to direct the Commission to take
actionsto open all telecommunications markets to competition in order to promote innovation and investment by all
participants, including new entrants. See Telecommunications Act of 1996 § 101, Pub. L. No. 104-104, 110 Stat. 56,
61-80 (codified as amended at 47 U.S.C. §§ 251-61); Joint Statement of Managers, S. Conf. Rep. No. 104-230, 104"
Cong., 2d Sess., at 1 (1996).
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Analyss attached to this Order, we a so conclude that extending the Form 477, as modified, will not
impose an undue burden on the entities that are required to report. In this regard, we have taken or will
take the following steps to reduce associated burdens: (1) we decline to adopt certain modifications to the
Form 477 proposed in the Data Collection NPRM, including the proposed requirement that filers
categorize broadband connections according to the information transfer rate (“speed’) actualy observed
by the end user;™ (2) we eliminate various questions from the wireline local telephone section of the
form;'® (3) we eliminate the requirement that filers seeking confidential trestment of Form 477 data
prepare and submit a separate, redacted Form 477;*" (4) responding to comments submitted by the Office
of Advocacy of the Small Business Administration,® we will publish a Small Entity Compliance Guide to
provide a set of user-friendly explanations to direct small entities to those sections of the Form 477
relevant to their operations.

7. Wergject calsfor extending the Form 477 program for less than five years because our
statutory responsibilities to study and report on broadband deployment and encourage the devel opment of
local telephone service competition are on-going. We find that a five-year extension is prudent given
continuing and rapidly-evolving developments in broadband and loca telephone services markets.
Reviewing the adequacy of our form at regular intervals is essential to ensure that it is, in fact, capturing
the most relevant and critical information given the dynamic nature of these markets. Accordingly, we
affirm our analysis and conclusion in the Data Gathering Order, namely, that afive-year program best
balances our continuing need to understand evolving market developments against our desire to minimize
costs and ensure that adopted regulation does not outlive its usefulness.® Moreover, we disagree with
comments that the availability of alternative data sources is an adequate substitute for the Form 477. In
our experience, most if not dl commercidly available studies of residential services adoption derive their
datain significant part from the Commission’s Form 477-based public reports®® And, no nationwide
studies of broadband deployment or of local telephone competition are based on better sources of data for
rural and other hard-to-serve areas. Voluntary membership surveys conducted by commenters NTCA
and OPASTCO, and aso by the National Exchange Carrier Association (NECA), provide welcome
evidence that the incumbent LECs that respond to the surveys are deploying broadband services to
substantial — and increasing — percentages of their customer base.” Entities that choose not to participate
in these voluntary surveys may have a different experience. By contrast, surveys such as those about

15 See paras. 27-29, infra.
16 e paras. 22-23, infra.
Y see para. 25, infra.

18 See Letter dated August 24, 2004, from Thomas M. Sullivan, Chief Counsel for Advocacy, Small Business
Administration, to the Hon. Michael K. Powell, Chairman, Federal Communications Commission (SBA Ex Parte).

19 See Data Gatheri ng Order, 15 FCC Rcd at 7764, para. 104. As such, we reject alternative suggestions from
certain commenters. See SBC Comments at 2 (extend for three years), Verizon Comments at 17 (extend for one more
year), AT& T Comments at 6 (extend for three years), AT& T Reply at 9. Several commenters favored the full five-
year extension. See NCTA Commentsat 1, 8, Sprint Commentsat 1, CPUC Commentsat 1, KCC Commentsat 1,
Sprint Reply at 1. We note, in any event, that parties and the Commission can revisit thisissue before five years
elapse, i.e., pursuant to the biennial review of FCC regulations. See 47 U.S.C. § 161.

20 See, e.g., American Electronics Association, Broadband in the States 2003, offered for sale at
http://www.aeanet.org/publications/idet_broadbandstates03.asp.

21 See OPASTCO Comments at 5.
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Internet use conducted by the Pew Internet & American Life Project” and the Census Bureau's Current
Population Survey, use random samples that are constructed to avoid overlooking particular population
groups. To obtain statigtically significant results for particular rural populations, however, alarge (and
therefore expensive) random sample is required. For example, because the random sample (of about
57,000 households) for the Current Population Survey does not over-sample households located in rura
areas in particular states, the Department of Commerce was able to discuss nationwide differences
between rural and urban households in its report, A Nation Online: How Americans Are Expanding
Their Use of the Internet (February 2002), but was not able to discuss such differences within particular
states. Similarly, the Pew Internet & American Life Project has compared only nationwide differences
in Internet use by residents of rural and urban areas on the basis of random samples of about 20,000
Americans age 18 and older.”

B. Elimination of Reporting Thresholds

8. We aso modify the Form 477 program to require all facilities-based providers of broadband
connections to end users to report broadband data, all local exchange carriersto report local telephone
service data, and all mobile telephone carriers to report mobile telephone data. In reaching this
conclusion, we note that commerts from state agencies, and from some service providers, generaly
supported eliminating, or substantially reducing, the reporting thresholds®* As we stated in the Data
Collection NPRM, we bdieve that the current data collection misses severa hundred small facilities-
based broadband providers, e.g., rural incumbent LECs, wireless Internet service providers, and
municipalities® Moreover, we agree with those commenters who argue that it isimportant to capture a
more accurate picture of broadband deployment and local tel ephone competition in rural, sparsely
populated areas, which are more likely to be served by small carriers®

9. Inreaching our conclusion, we recognize that in the Data Gathering Order the Commission
concluded that a reporting threshold for broadband and local competition appropriately balanced its need
for an inclusive reporting requirement against the burdens imposed on small entities. At the same time, the
Commission stated “[we] are committed to revising these thresholds (either upward or downward) should
it be necessary based either on our experience or on changes in the relevant markets.” And, the
Commission pointed out that “[by] excluding any providers we necessarily face the possibility of
undergtating the amount of competitive activity and broadband deployment in smaller, rurd aress.” Based
on our experience with the Form 477 over the past nearly five years, we now conclude that the current

2 See Sprint Comments at 3.

23 See, e.g., Peter Bell, Pavani Reddy, and Lee Rainie, Rural Areasand the Internet (Pew Internet & American Life
Project, 2004), available at http://www.pewinternet.org/pdfs/PIP_Rural_Report.pdf.

24 See, e.g., CPUC Comments at 3-4 (diminate broadband threshold ), KCC Comments at 1-3 (eliminate broadband
threshold, preferably eliminate the wireline and mobile telephone threshol ds), VPSD Comments at 1-2, 13 (reduce
broadband threshold at |east to 40, reduce wireline local telephone threshold at least to 1,000, require all licensed
CMRS providersin astate to report), CPUC Reply at 3-4. Seealso NCTA Comments at 10 (set broadband threshold
at 100), SBC Comments at 2, 6 (set local telephone thresholds at 3,000), Verizon Comments at 2, 14, 18 (diminate all
reporting thresholds). But see Cingular Comments at 3-5 (CM RS providers should not be required to report the
number of broadband service subscribers), Cingular Reply at 4-5.

%> Data Collection NPRM, 19 FCC Red at 7369-70, para. 10.

2 See, e.g., CPUC Comments at 3-4, VPSD Commentsat 1-2, 13-14, CPUC Reply at 3-4. See also Verizon Comments
at 14-16.
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thresholds render impossible a thorough understanding of the dynamics of broadband deployment in states
with rural and/or underserved areas. We find that lowering the existing thresholds to some other, more or
less arbitrary, number means that certain of these areas will continue to eude our scrutiny. Such a result
seemsinimical to Congress's charge, in section 706 of the Act, that we make determinations on the
“availability of advanced telecommunications capability to all Americans.” Thus, we believe that are
better equipped to make sound policy determinations affecting the broadband market to the extent we
have the most accurate and comprehensive data possible upon which to base our decisions.

10. Similarly, based on our extensive experience in collection local competition data, we now
conclude that we must gather an appropriate amount of information about the status of local competition
from al areas of the country. We believe that the current 10,000 line reporting threshold significantly
understates the amount of local competition in states that include rural and/or other underserved areas. As
aresult, our understanding of rural and underserved market development is not as precise as it could be.
Having more accurate information about competition in rural markets will assst the Commission in its
review of portability and digibility policies. Merely lowering existing thresholds to some arbitrary number
does not overcome this problem or mitigate its effects.

11. Moreover, this problem predictably will only get worse as networks continue to evolve, i.e, as
network architectures reflect the continued convergence of traditiona telephony and broadband. Given
such convergence, which was only at itsinitia stages when we adopted the Data Gathering Order
amost five years ago, it becomes essentia that our broadband and local competition data collection
methodol ogies are equally comprehensive. We therefore conclude that we should collect loca telephone
service information on the same comprehensive basis upon which we collect information about broadband
connections.

12. We conclude that the benefits to the policy making process that derive from the additional
data outweigh the reporting burdens on new Form 477 filers (i.e., entities that would not be required to file
Form 477 if we retained the current mandatory reporting thresholds). Aswe noted in the Data
Collection NPRM, the small facilities-based broadband providers that currently file Form 477 on a
voluntary basis find that only afew questions apply to their situations.”” Moreover, among the smaller
entities that are currently required to report broadband data on Form 477 (i.e., entities that report between
250 and 499 broadband connections in a state), 68 percent reported connections in only one technology
category, and 98 percent reported connections in two or fewer technology categories. Accordingly, we
conclude that the broadband reporting requirements we adopt here are not overly burdensome for small
providers. Similarly, among the smaller incumbent LECs that are currently required to report wireline local
telephone data (i.e., carriers that report between 10,000 and 24,999 voice-grade equivalent local exchange
lines), 95 percent report only one of the five rows of information that will appear in the modified form.
Therefore, we conclude that the local telephone reporting requirements we adopt here are not overly
burdensome for small carriers. We aso note that, for many new incumbent LEC filers, some answers
(e.g., percent of locd exchange lines provided over the filer’s own loca loops) are unlikely to change from
filing to filing, and that, more generally, filers will be able to complete their filings more efficiently as they
gain experience with the data collection. We conclude that it is not possible to develop an adequately
comprehensive picture of broadband deployment and loca telephone competition in the United States
without including information about the situation in rural, sparsely populated areas. As NECA emphasizes,
the more than 1,100 rura carriers that belong to NECA'’ s Traffic Sensitive pool generally serve sparse

%" Data Collection NPRM at para. 10.
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populations over wide geographical areas — frequently fewer than 10 customers per square mile.?®
Therefore, we conclude that the benefits to policy making of developing a more accurate picture of
broadband deployment and local telephone competition — including in rural, sparsely populated areas —
outweigh tge costs of reporting that we impose on carriers that have previously been exempt from filing
Form 477.

13. We recognize, however, the particular concerns about reporting burden that have been raised
by smaller incumbent LECs® and we consequently decide not to pursue at this time certain options about
which we requested comment in the Data Collection NPRM. In particular, we decide not to require
filers to determine what information transfer rate an end user actually observes on his or her broadband
connection, and, as discussed below,*! we also decide to eliminate from the form several questions about
local telephone service.

C. Modificationsto Form 477
1. Broadband Data

14. Based on our review of the record in this proceeding and on our experience with the Form
477, we adopt a number of modifications to the broadband data collected by the Form 477. We conclude
that these modifications are necessary to ensure that we have afull picture of developing broadband
deployment trends nationwide. First, we modify the Form 477 to require filers to determine what
percentage of their broadband or high-speed connections are faster than 200 kbps in both directions, and to
categorize these connections into five “speed tiers’ based on the information transfer rate in the
connection’s faster direction: (1) greater than 200 kbps and less than 2.5 megabits per second (mbps); (2)
greater than or equal to 2.5 mbps and less than 10 mbps; (3) greater than or equal to 10 mbps and less
than 25 mbps;, (4) greater than or equal to 25 mbps and less than 100 mbps; and (5) greater than or equal
to 100 mbps. Some comments in this proceeding assert that collecting information about connections with
very high speeds (e.g., above 10 mbps) would be irrelevant (e.g., because connections operating at such
speeds are now not generally available to consumersin the United States). As we noted in the Fourth
706 Report, however, we have observed some service providers offering faster and faster connections,
perhaps because they are able to do so at relatively little cost, and thereby differentiate their products from
competitors' slower services.** As these faster services are introduced, it is vitally important that we
understand the evolving dynamics of higher speed broadband availability in order to fulfill our statutory
responsibilities to report about whether broadband capability is available to al Americans®

%8 See National Exchange Carrier Association, Fulfilling the Digital Dream: A report on the technology of small
and rural telephone companies (2003) at 4, available at http://www.neca.org/media/2003AM S.pdf .

29 \We note that entities serving alimited number of local telephone or broadband subscribers can seek waivers
alleging that the burden of completing the Form 477 isunreasonably great. See 47 CF.R.§13.

% See, e.g., NTCA Comments at 1-3, OPASTCO Comments at 2, 6.
3 see paras. 22-23, infra.
32 See, e.g., Fourth 706 Report at 14 (noting increased speeds of several cable modem services over the past year).

33 Some commenters argue that gathering data about broadband or high-speed services at speeds exceeding the
current definition of broadband services (200 kbps) exceeds the Commission’s statutory mandate under section
706(b) of the 1996 Act toreport on the status of advanced telecommunications (broadband) capability. Seee.g.,
(continued....)

8
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15. We aso modify Form 477 to require filers to report symmetric xDSL broadband connections
separately from traditional wireline (such as T-carrier) connections,* and to separately report broadband
connections delivered over electric power lines. Thus, we require filers to report broadband connections in
the following technology categories. asymmetric XDSL, symmetric XDSL, traditional wireline (such as T-
carrier), cable modem, optical carrier (fiber to the end user), satellite, terrestria fixed wireless, terrestrial
mobile wireless, eectric power line, or “all other.” In contrast to asymmetric XDSL, symmetric XDSL is
well-suited to applications, such as videoconferencing, that require high-speed capacity in the upstream
path as well as the downstream path.*> When Form 477 was implemented, it was the Commission’s
understanding that symmetric xXDSL service was being deployed and marketed principaly to businesses, as
a substitute for the more traditional T-carrier services, and the Commission therefore specified that
symmetric XDSL connections should be reported along with connections over “ other traditional wirdling’
technologies. We now observe that some symmetric xDSL services are being offered to residential end
users. For example, while we note that information about a broad range of symmetric high-speed xDSL
services appears in marketing materials, such as web pages, that are directed to business customers® we
also observe that some relatively low priced symmetric XDSL connections are being advertised on web
pages identified specifically for residential customers.®” We therefore disagree with comments that it is
unnecessary or meaningless to distinguish symmetric xDSL services from traditiona wireline servicesin
the data collection.®® We also decide to establish electric power line as a separate broadband technology
category to enable us to monitor its deployment specificaly.

16. Additiondly, we modify Form 477 to require incumbent LECs that report DSL connections (or
whose affiliates report DSL connections) to report the extent to which DSL connections are available to
the residential end user premises to which the incumbent LEC offers local telephone service. Smilaly,
we modify Form 477 to require cable system operators that report cable modem connections (or whose
affiliates report cable modem connections) to report the extent to which cable modem connections are
available to the residentia end user premises to which the cable system offers cable television service.
We adopt these requirements in order to obtain state-level “availability” estimates from the major
providers of the broadband services with the greatest residential acceptance in the United States to date,

(Continued from previous page)
Sprint Comments at 3-4. Wereject thisunduly narrow interpretation of section 706(b). The Commission has
consistently referred to broadband capability as an evolving concept. See Third 706 Report, 17 FCC Red at 2851-
52, paras. 10-12, 2960. Nothing in the explicit language or legislative history of section 706(b) isinconsistent with
this approach.

3 T carrier systems (introduced in the 1960s) use pulse code modulation and time division multiplexing to provide a
full duplex channelized digital voice system. Current applications also include digital datatransmission. The
typical capacities are designated T-1 (1.544 mbps) and T-3 (44.736 mbps). Digital signa (DS) standards (DS0, DS1,
DS3, etc.) are used to set the transmission rates.

% See, eg., Third 706 Report, 17 FCC Red at 2919, Appendix B, paras. 25-26.

% For example, in the portion of its web site devoted to business customers, SBC lists three symmetric high-speed
DSL service packages, ranging from $199.95 per month for 768 kbps to $289.95 per month for 1.5 mbps. See. e.q.,
http://www.sbc.com/gen/landing-pages?pid=3308, visited Oct. 15, 2004.

3 1d. The portion of SBC’ swebsite devoted to residential customers of DSL service advertises the SBC Y ahoo!
DSL Symmetric S Package at 384-416 kbps speed downstream and upstream, for $89.99 per month on a one-year
term, or $119.95 on a month-to-month.

38 See, e.g., Verizon Comments at 8-9.
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to better enable us to monitor the extent to which these broadband platforms are available to al
Americans, and to ascertain with more precision the pattern of competition between these platforms.

17. In response to commenter concerns, we modify the availability metric that we proposed in the
Data Collection NPRM to conform more closely with the system-wide metrics with which cable system
operators are generally familiar.*® By relying as much as possible on such industry practices, we believe
that we can collect, in aminimaly burdensome manner, more-detailed information about the extent to
which the widely deployed and widdly utilized cable modem and DSL infrastructures are available to
potentia residential end usersin aminimally burdensome manner. We note that residential broadband
connections in service in the United States are primarily cable modem or DSL connections.® Because of
the reatively small numbers residential subscribers to broadband services that are provided by means of
satellite, fixed wireless, mobile wireless, optical carrier, and other technologies, at thistime, we do not
require providers of those services to report availability estimates. We may, however, proposeto do soin
the future if circumstances warrant.

18. We dso modify Form 477 to require al filers that report information about wired or fixed
wireless broadband connections to end user locations to report technology-specific lists of the Zip Codes
in which at least one such connection isin service. Specifically, we require separate such lists for
connections provided by mean of asymmetric xXDSL, symmetric XDSL, cable modem, optica carrier (fiber
to the end user), satellite, terrestrial fixed wireless, electric power line, and (as a single category) other
wireline technologies. With respect to mobile wireless broadband services, which are now beginning to be
deployed commercialy,** we note that the end user of such a service must be within a broadband service
coverage areato make use of the service, but may move around within and among coverage aress.
Particularly during the initial stages of commercia deployment, moreover, there may be a mismatch
between the billing addresses of some early-adopter subscribers, such as persons who travel frequently on
business, and the physical locations where the subscriber can actually use the service. Because of the
particular characteristics of mobile services, some have argued that CMRS providers should be completely
exempt from reporting broadband data on Form 477.% We disagree. Rather, we acknowledge that
mobile broadband services differ in particular respects from fixed broadband services and make provision
for such differences in this data collection. In particular, we specify that mobile wireless service providers
will report the number of subscribersto their mobile wireless broadband services. And, we require, at this
time, that filers reporting mobile wireless broadband subscribers on Form 477 also provide alist of Zip

% See, e.g., NCTA Commentsat 11-12, 15-16 (deployment estimates should be a percentage of video homes
passed), AT& T Comments at 3 (apply only to acarrier’sown loops). See also VPSD Commentsat 10-13 (cable
operators should report households and businesses passed by | nternet-capable cable plant; CLECs using

whol esale loops should have to report), KCC Comments at 2 (suggesting use of external census data could achieve
greater accuracy while lowering burden).

“Data reported on Form 477 indicate that about 97 percent of residential broadband I nternet-access connections
in servicein the United States are either cable modem or asymmetric DSL connections. Federal Communications
Commission, Wireline Competition Bureau, Industry Analysis and Technology Division, High-Speed Services for
Internet Access. Satus as of December 31, 2003 (rel. June 2004), Thl. 3.

1 For example, in September 2003, Verizon Wireless announced the commercial launch of its mobile wireless
broadband service in the San Diego and Washington, DC, metropolitan areas. A year later, the company
announced that the service was commercially availablein atotal of 14 metropolitan areas, and at a number of
airports. See“Verizon Wireless Expands BroadbandA ccess 3G Network to Cover 14 Markets From Coast to
Coast,” News Release (Sept. 22, 2004), available at http://news.vzw.com/news/2004/09/pr2004-09-22c.html .

2 see Ci ngular Commentsat 5, Cingular Reply at 4.
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Codes that best represent he filer's mobile wireless broadband coverage areas. We observe mobile
wireless broadband service providers using Zip Code-based information in their own marketing initiatives,*
and we conclude that providing such information on Form 477 will not be overly burdensome.

19. Finaly, we note that various commenters argued that the Commission did not adequately
identify and justify the need for the broadband (and local competition) reporting modifications proposed in
the Data Collection NPRM.* We disagree. In the Data Collection NPRM, we carefully noted
justifications for gathering information about broadband deployment and local telephone competition in the
Form 477" We also stated that additional information “would be extremely useful” in identifying and
tracking relevant developments, particularly in rural areas.*® Moreover, in the context of broadband
deployment, we specificaly noted “the emergence of competing platforms to deliver high-speed services,
increasing data speeds of services offered, and a steady improvement in mass-market acceptance of
services.”* Our discussion of changes to the current Form 477 was clearly tied to these observations, as
well as to the Commission’s experience with the Form 477. We have carefully reviewed the record
developed in response to these proposals, and find that it supports extending the Form 477 program with
the modifications adopted in this Order. We also draw attention to the Commission’s statements in its
most recent Report to Congress, pursuant to section 706 of the 1996 Act, regarding the availability of
broadband services in the United States.”® In that Report, the Commission affirmed the need to track
broadband deployment in sparsely served, rural areas, as well as the need to better track the devel oping
consumer appetite for broadband services at speeds well in excess of the Commission’s current minimum
200 kbps speed.®® We find that all of the Form 477 modifications proposed in the Data Collection NPRM
and adopted here derive from these two basic concerns, as well as from regulatory mandates imposed by
section 706 of the Telecommunications Act of 1996 and, more generally, by the Communications Act.

2. Local Telephone Data

20. Based on our review of the record in this proceeding and our experience with the Form 477,
we adopt far fewer modifications to the loca telephone data reported on the form. In fact, we adopt only
two. First, we modify Form 477 to require LECs to report the extent to which they are also the end user’s
default interstate long distance carrier. We disagree with those commenters that argued such information

*3 \/erizon Wirel ess, which has reported mobile wireless broadband information on the current Form 477, provides
onitsweb site a“ Coverage Locator” tool that enables actual and potential subscribersto search for the company’s
mobile wireless broadband service coverage areas by Zip Code or by City and State.

“ See Sprint Comments at 3-4, CTIA Commentsat 5. See also BellSouth Reply at 1, Cingular Reply at 1-4, Verizon
Reply at 3, Sprint Reply at 2-5, AT& T Reply at 1-3, 10.

“5 Data Collection NPRM, 19 FCC Red a 7365-66, paras. 1-2.

“6 Data Collection NPRM, 19 FCC Rcd a 7367, para. 4.

" Data Collection NPRM, 19 FCC Red a 7367, para. 5.

“8 See Fourth 706 Report.

“9 See Fourth 706 Report, p. 10.

0 gee47U.SC. § 157 nt and, more generally, Telecommunications Act of 1996 (1996 Act), Pub. Law No. 104-104,

110 Stat. 56, codified 47 U.S.C. 88151 et. seq.
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is not relevant for monitoring local telephone service competition.® Aswe noted in the Data Collection
NPRM, consumers increasingly can choose among telephone service offerings that permit both local and
long distance calling, often for asingle price> Indeed, it appears to us that offering combinations of
Services at attractive prices appears to be an important, rapidy evolving way for providers to compete by
providing potential end users more, and higher value, choices. It isimportant for us to more precisely
understand how such bundling affects the overall development of local telephone service competition.

21. Second, we modify Form 477 to require LECs to report their use of UNE loops to serve their
own end-user customers separately from their use of UNE-Platform to do so. Because the current form
does not require this distinction to be made, we are not able at this timeto compare data and thereby
evaluate, for accuracy and completeness, the information reported to us about the numbers of UNE loops
and UNE-Platform provided to unaffiliated carriers. Therefore, we modify the form to require LECsto
report the extent to which they provision voice-grade equivalent lines to their own local telephone service
customers over their own local loop facilities (or the fixed wireless last-mile equivaent), over UNE loops
obtained from an unaffiliated carrier without switching, over UNE-Platform, or by resalling another
carrier's services (such as Centrex or special access) or facilities obtained under commercial
arrangements.

22. Findly, to simplify the form and thus minimize reporting burdens where possible, we eiminate
from the Form 477 severa questions about local telephone service that, in our experience, have confused
filers or otherwise have provided information of limited usefulness. Specifically, we diminate current
requirements that force LECsto: (1) estimate the types of customers unaffiliated carriers serve by means
of the lines and UNE arrangements the LEC provides; (2) report the extent to which they use local loop
facilities they own and UNE loops they obtain from another carrier to provision the servicesthe LEC
provides to unaffiliated carriers for resale; and (3) report information related to “ collocation” arrangements
with unaffiliated carriers.

23. We aso diminate the current requirement that LECs report on the Form 477 information
about special access circuits that they provide to unaffiliated carriers or to end users. (Filers' use of
channelized specia access circuits to provide loca exchange service to their own end user customers will
continue to be reflected in the Form 477 data, however.>®) The current Form 477 collects information
about the number of specia access circuits provided to unaffiliated carriers or end users irrespective of
the capacity of those circuits (e.g., DSL, DS3, OCn), which serioudy limits the usefulness of these datain
evauating the extent of competition. We may, however, consider collecting more precise information

51 See, e.g, Verizon Comments at 9, Sprint Comments at 4-5, CTIA Commentsat 3. See also Sprint Reply at 1,
Verizon Reply at 3.

%2 Data Collection NPRM , 19 FCC Red at 7368-69, para. 8.

%3 See SBC Comments at 4 (asserting that CLECs under-report the local telephone service lines they serve by using
ILEC specia accesscircuits). But see AT& T Reply at n.3 (stating that AT& T does include such voice-grade
equivalent linesin its Form 477s, consistent with the reporting instructions). We observethat, as of December 31,
2003, the CLECs that file Form 477 reported reselling 2.9 million more voice-grade lines to end users than ILECs
reported providing to CLECsfor resale. See Federal Communications Commission, Wireline Competition Bureau,
Industry Analysis and Technology Division, Local Telephone Competition: Status as of December 31, 2002 (rel.
June 2004), Thls. 3, 4. Thissuggeststo usthat ILECs may not be reporting as “ other resale” (i.e., resale
arrangements other than Total Service Resale) some special access circuits connecting to end user premises, which
the ILEC providesto a CLEC and the CLEC uses to provide local telephone service connectionsto its own end user
customers.
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about special access services in the future if circumstances warrant.>* Finally, we decide not to adopt the
proposa in the Data Collection NPRM to require mobile telephone carriers to report the extent to which
they are the defauilt interstate long distance carrier for the mobile telephone subscribers they report.>

D. Other Issues

24. We will retain our current policies and procedures regarding the confidential treatment of
submitted Form 477 data, including the exclusive use of aggregated datain our published reports.>®
Moreover, we have decided not to adopt a different approach with regard to historical data. Almost al
commenters supported our current data protection policies, and most argued that even historical data
remains competitively sensitive>” We believe our current policies and procedures afford more than
adequate protection to any entity submitting competitively sensitive information in the Form 477. Wewill
continue, however, our current practice of publishing most of the local telephone information reported by
the Bell operating companies after consultation with the individual companies.®

25. Because filers submitting Form 477 data routinely assert that some or all such dataare
competitively senditive, we see no need to continue to require them to provide a separate, redacted file.
Accordingly, we eliminate that requirement. We expect that this action by itself will substantially reduce
the reporting burden imposed on alarge number of individud filers.

26. We dso decide to retain our current policies and procedures regarding the sharing of Form
477 data with state commissions.”® Such data sharing only occurs where state entities formally declare to

> For similar reasons, we reject suggestions that we add questions to the Form 477 soliciting information about
local telephone service as provided by entities exclusively utilizing Voice over Internet Protocol (“VOIP”). At this
time, only avery small portion of local telephone service is provided by such entities, and the regulatory status of
their service offeringsis subject to Commission determination in various on-going proceedings. See, e.g., IP-
Enabled Services, WC Docket No. 04-36, Notice of Proposed Rulemaking, 19 FCC Rcd 4863 (2004). We also note
that LECs currently required to file local telephone service information on the Form 477 may already include such
information in their filings.

% See, e.g., CTIA Comments at 3 (citing 47 U.S.C. 8§ 332(c)(8) (CMRS providers*“shall not be required to provide
equal accessto common carriers for the provision of telephonetoll services”)), Cingular Comments at 6, Verizon
Comments at 9 (mobile wireless end users have no ability to select a different long-distance carrier). Seealso Sprint
Commentsat 5 (wireless carriers "typically provide nationwide calling”).

%6 Under our current policies, filers may request confidential treatment for competitively sensitive information by
using a drop-down box located on the first page of the Form 477. If the Commission receivesarequest for release
pursuant to the Freedom of Information Act, thefiler is notified and afforded an opportunity to show why the data
should not be released. Additionally, the Commission only rel eases aggregated (non-company specific)
information in its published reports. See Data Gathering Order, 15 FCC Rcd at 7758, para. 87. Seealso 47 C.F.R. 8§88
0.457-0.461.

57 See, e.g., BellSouth Comments at 2-3, Verizon Commentsat 17, NCTA Comments at 4-5, Sprint Comments at 7,
CPUC Comments at 5-6, VPSD Comments at 15. But see OPASTCO Comments at 7-8 (arguing against the FCC
disclosing even aggregated data reported by small and rural carriers). Seealso AT&T Reply at 8-9, Cingular Reply
at 5-6 (greater granularity of information collection requires even greater confidential treatment measures), Sprint
Reply a 7, Verizon Reply at 1, 6.

*8 These data are published as postings to http://www.fcc.gov/wcb/iatd/comp.html .

% Data Collection NPRM, 19 FCC Red a 7371, para. 13.
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us that they are willing and able to treat submitted information subject to restrictions on data rel ease that
are at least as stringent as federal requirements.® Commenters generally do not oppose continuing data-
sharing arrangements on these terms.**

27. Upon careful consideration of the record in this proceeding, we decline to adopt certain
modifications proposed or discussed in the Data Collection NPRM. We decide not to modify Form 477
to require filers to categorize broadband connections according to information transfer rate (“ speed”) that
is actually observed by the end user of the broadband connection. The record of this proceeding does not
identify a methodology or practice that currently could be applied, consistently and by all tyg)&s of
broadband filers, to measure the information transfer rates actually observed by end users.®®> Moreover,
we expect broadband service providers to be mindful of general consumer protection law and to advertise
their services with sufficient accuracy to enable end users to select the offering — as distinguished by
“gpeed tier” and other features — that best fits the end user’ s needs and budget.

28. We dso decide not to require filers to report the number of broadband connections, by
technology, in particular Zip Codes, or to report, for each Zip Code, any information about the number of
connections provided in various “speed tiers.” Rather, by requiring filers to report technology-specific lists
of broadband Zip Codes in the modified Form 477 — and removing the reporting threshold to require al
facilities-based broadband providers to report — we believe we will substantialy enhance our ability to
monitor the deployment of established and emerging broadband platforms. Moreover, the comments of
several broadband providers asserted that developing the software and systems necessary to generate
such Zip Code-level data would impose a large burden on the filer’s financial and personnel resources, or
would require a number of months to implement.®® Accordingly, we decline to require broadband
providers to report thisleve of detail at thistime. We continue to recognize, however, that the presence
of reported subscribersin a Zip Code does not necessarily mean service is available throughout the Zip
Code,* and we may revisit our decisions about reporting detailed Zip Code-level datain the future. To
this end, we direct the Wireline Competition Bureau to assess more fully the extent to which our Zip Code
data adequately reflect the availability of service throughout a Zip Code and to report its conclusionsin the
next section 706 report.®

%0 See Data Gathering Order, 15 FCC Red at 7761-7762, para. 95, n.241.

%1 See Verizon Comments at 17, NCTA Comments at 4-5, Sprint Comments at 7, CPUC Comments at 6, VPSD
Commentsat 15. See also VPSD Reply Commentsat 1, 5.

%2 Several commenting parties asserted that attempting to measure actual speeds experienced by end usersis
problematic, either due to high cost, the absence of areliable methods, or the absence of recognized measurement
standards. See, e.g., BellSouth Comments at 2, Verizon Comments at 13, OPASTCO Commentsat 7, NCTA
Commentsat 14, AT& T Comments at 4-5, CTIA Commentsat 3, CPRUC Commentsat 4-5. Seealso AT& T Reply at
5, Cingular Reply at 4, and Sprint Reply at 5.

63 See, e.g., BellSouth Comments at 2, Verizon Commentsat 11, NCTA Commentsat 3, 13, AT& T Comments at 4,
NTCA Commentsat 2-3. But see SBC Commentsat 6-7 (“ SBC believes that reporting the actual number of
connections per Zip Code, along with the other modifications the Commission has proposed, will provide amore
accurate and compl ete picture of broadband deployment.”) See also Verizon Reply at 1-3.

%4 See Fourth 706 Report, p. 30.

®® | n doi ng so, the Bureau may use surveys, sampling, or other necessary means of compiling information.
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29. Similarly, we also decide not to adopt at this time any additional requirements that were not
specifically proposed in the Data Collection NPRM. For example, we decide not to require broadband
providers to report information about the prices at which they offer broadband services to end usersin
particular Zip Codes to require mobile telephone carriers to estimate the percentage of wireless
subscribers that use their service as a replacement for traditional landline service® or to require entities to
report data according to city boundaries® We are not convinced at this time that potential benefits
derived from collecting these additional data outweigh their associated costs.

IV. PROCEDURAL MATTERS
A. Regulatory Flexibility Act

30. Asrequired by the Regulatory Flexibility Act (RFA)* the Commission has prepared a Fina
Regulatory Flexibility Analyss (FRFA) of the possible significant economic impact on smdl entities of the
policies and rules proposed in this Order. The FRFA is set forth as Appendix C. A copy of this Order,
including the FRFA, will be sent to the Chief Counsel for Advocacy of the Small Business Administration.

B. Paperwork Reduction Act

31. This document contains modified information collection requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public Law 104-13. It will be submitted to OMB for review under section
3507(d) of the PRA. OMB, the genera public, and other Federa agencies are invited to comment on the
modified information collection requirement contained in this proceeding.

32. This Order contains modified information collections subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. It will be submitted to the Office of Management and Budget (OMB)
for review under 8 3507(d) of the PRA. OMB, the genera public, and other Federa agencies are invited
to comment on the modified information collections contained in this proceeding. In addition, we note that
pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4), we have assessed the effects of adopting these rules, and find that there may be an
administrative burden on businesses with fewer than 25 employees.

33. We have assessed the effects of each of these actions on small business concerns. We find
that the form that we adopt in this Order reflects our efforts to collect the information necessary to
monitor the development of local competition and broadband to fulfill our statutory directives, while
reducing to the lowest possible level the burden on those entities that must file the form. The categories of

66 See, e.g., VPSD Comments at 5-7 (arguing that it is critical to collect information on the speed and price of
broadband services purchased in rural versusnon-rural areas, and proposing two ways in which Form 477 could be
modified to do this).

o7 See KCC Comments at 2-3.

%8 See KCC Comments at 3 (suggesting cities or other boundaries for which there are census or demographic data
asan alternative to Zip Codes).

% 50.5.C. 85601 et seq., as amended by the Small Business Regulatory Enforcement and Fairness Act (SBREFA),
Pub. L. No. 104-121, 110 Stat. 847 (1996).
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information requested from reporting entities ask for information that should be readily available to the
reporting entities and should not require significant resources to collect.

C. Congressional Review Act

34. The Commission will include a copy of this Order in areport to be sent to Congress and the
Genera Accounting Office pursuant to the Congressional Review Act. See 5 U.S.C. § 801(a)(1)(A).

D. Accessible Formats

35. To request materialsin accessible formats for individuas with disabilities (braille, large print,
electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the Consumer & Governmental
Affairs Bureau at 202-418-0531 (voice), or 202-418-7365 (tty).

V. ORDERING CLAUSES

36. Accordingly, IT IS ORDERED that, pursuant to sections 1-5, 10, 11, 201-205, 215, 218-220,
251-271, 303(r), 332, 403, 502, and 503 of the Communications Act of 1934, as amended, 47 U.S.C. 88
151-155, 160, 161, 201-205, 215, 218-220, 251-271, 303(r), 332, 403, 502, and 503, and pursuant to section
706 of the Tdecommunications Act of 1996, 47 U.S.C. 8§ 157nt, this ORDER, with all attachments, is
hereby ADOPTED.

37. IT ISFURTHER ORDERED that the requirements and regulations established in this
ORDER shal become effective upon approva by OMB of the modified information collection
requirements adopted herein, but no sooner than thirty (30) days after publication in the Federa Register.
The Commission shall place a notice in the Federal Register announcing the effective date of the
requirements and regul ations adopted herein.

38. IT ISFURTHER ORDERED that providers subject to the requirements and regulation
established in this ORDER shall complete and file the amended Loca Telephone Competition and
Broadband Reporting Form (FCC Form 477) no later than September 1, 2005, and semiannualy
thereafter.

39. IT ISFURTHER ORDERED that the Commission’s Consumer Information Bureau,
Reference Information Center, SHALL SEND a copy of the Locd Telephone Competition and
Broadband Reporting ORDER, including the Regulatory Flexibility Anaysis, to the Chief Counsd for
Advocacy of the Small Business Administration.
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FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A —LIST OF PARTIES

Comments Abbreviation
AT&T Corp. AT&T
BellSouth Corporation BellSouth
Cdlifornia Public Utilities Commission and the People of the State of California CPUC
Cingular WirdlessLLC Cingular
CTIA - The Wireless Association CTIA
EchoStar Satellite L.L.C. EchoStar
Kansas Corporation Commission staff KCC
National Cable & Telecommunications Association NCTA
Nationa Telecommunications Cooperative Association NTCA
Organization for the Promotion and Advancement of Small Telecommunications

Companies OPASTCO
SBC Communications Inc. SBC
Sprint Corporation Sprint
Verizon Telephone Companies Verizon
Vermont Public Service Department VPSD
Reply Comments

AT&T Corp. AT&T
BellSouth Corporation BdlSouth
Cadlifornia Public Utilities Commission and the People of the State of California CPUC
Cingular Wirdess LLC Cingular
Sprint Corporation Sprint
Verizon Telephone Companies Verizon
Vermont Public Service Department VPSD
Ex Parte Presentations

U.S. Smal Business Administration Office of Advocacy SBA
Verizon Verizon
Vermont Department of Public Service VPSD
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APPENDIX B- RULES AMENDED
AMENDMENTSTO THE CODE OF FEDERAL REGULATIONS
PART 1 -- PRACTICE AND PROCEDURE
1 authority citation for Part 1 is amended to read as follows:
AUTHORITY: 15 U.S.C. 79 et seq.; 47 U.S.C. 151, 154(i), 154,(j), 155, 157, 225, and 303(r).

2. Subsection 1.7001(b) of the Commission’s rules is amended to read as follows:

§1.7001 Scope and Content of Filed Reports

(b) All commercia and government-controlled entities, including but not limited to common carriers
and their affiliates (as defined in 47 U.S.C. § 153 (1)), cable television companies, Multichannel Multipoint
Disgtribution Service (MMDS/MDS) "wireless cable" carriers, other fixed wireless providers, terrestrial and
satellite mobile wireless providers, utilities and others, which are facilities-based providers, shal file with
the Commission a completed FCC Form 477, in accordance with the Commission’s rules and the
instructions to the FCC Form 477, for each state in which they provide service.

* k k k%
PART 20 -- COMMERCIAL MOBILE RADIO SERVICES
1. The authority citation for Part 20 is amended to read as follows:

AUTHORITY: 47 U.S.C. 154, 157, 160, 251-254, 303, and 332 unless otherwise noted.

2. Subsection 20.15(b) of the Commission's rulesis amended to read as follows:
§20.15 Requirementsunder Title Il of the Communications Act
(b) Commercia mobile radio service providers are not required to:

D File with the Commission copies of contracts entered into with other carriers or comply
with other reporting requirements, or with 88 1.781 - 1.814 and 43.21 of this chapter; except that
commercial radio service providers that offer broadband service, as described in §1.7001(a) or mobile
telephony are required to file reports pursuant to 88 1.7000 and 43.11 of this chapter. For purposes of this
Subpart, mobile telephony is defined as real-time, two-way switched voice service that is interconnected

with the public switched network utilizing an in-network switching facility that enables the provider to
reuse frequencies and accomplish seamless handoff of subscriber calls.

* k *k k %
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PART 43 - REPORTS OF COMMUNICATION COMMON
CARRIERS AND CERTAIN AFFILIATES

Part 43 of Title 47 of the Code of Federal Regulations (C.F.R.) is amended as follows:
1 The authority citation for Part 43 continues to read as follows:

AUTHORITY: 47 U.S.C. 8§ 154; Telecommunications Act of 1996, Pub. L. 104-104, secs.
402(b)(2)(B), (c), 110 Stat. 56 (1996) as amended unless otherwise noted. 47 U.S.C. 211, 219, 220 as

amended.

2. Subsection 43.11(a) of the Commission's rules is amended to read as follows:

§43.11 Reports of Local Exchange Competition Data

€) All common carriers and their affiliates (as defined in 47 U.S.C. 8153 (1)) providing telephone
exchange or exchange access service (as defined in 47 U.S.C. §153 (16) and (47)) or commercia mobile
radio service (CMRS) providers offering mobile telephony (as defined in section 20.15(b)(1) of this
chapter) shal file with the Commission a completed FCC Form 477, in accordance with the Commission’s
rules and the instructions to the FCC Form 477, for each state in which they provide service.

* % * % %
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APPENDIX C — FINAL REGULATORY FLEXIBILITY ANALYSIS

1. Asrequired by the Regulatory Flexibility Act of 1980, as amended (RFA),” an Initia
Regulatory Flexibility Analysis (IRFA) was incorporated in the Notice of Proposed Rulemaking (Notice).”
The Commission sought written public comment on the proposas in the Notice, including comment on the
IRFA. The comments received are discussed below. This present Final Regulatory Flexibility Analysis

(FRFA) conforms to the RFA."

A. Need for, and Objectives of, the Report and Order

2. The Commission initiated this rulemaking and made specific proposas to improve its Form 477
local competition and broadband data-gathering program and to extend the program for five years beyond
its currently designated sunset in March 2005. The Commission adopted the Form 477 in the Spring of
2000 to help the Commission and the public understand the extent of local telephone service competition
and broadband services deployment, which isimportant to the nation’s economic, educationd, and socia
well-being.” The decisions reached in this Order will further that goal while minimizing burdens on
marketplace competitors and innovators, as well as small businesses.

B. Summary of Significant I ssues Raised by Public Commentsin Response to the IRFA

3. InthelRFA, we stated that we would seek to minimize the burden imposed on smaler entities
by establishing requirements for reporting that balanced the needs of the Commission to receive data on
the development of local competition and deployment of broadband against the burden such reporting
places on smaller entities. In response to the Notice, the Commission received comments from 14 parties
and reply comments from 7 parties.”* In addition, the Office of Advocacy, U.S. Small Business
Administration (SBA), and the Vermont Public Service Department (VPSD) made ex parte
presentations. Among those parties, only the SBA, the National Cable Television Association (NCTA),
the National Telecommunications Cooperative Association (NTCA), and the Organization for the
Promotion and Advancement of Small Telecommunications Companies (OPASTCO) commented
specificaly on the IRFA. We note that many other commenters raised issues about the proposed rules
and we encourage readers of this FRFA to consult the complete text of this Report and Order, which
describes in detail our analysis of commenter proposals.

4. Initsex parte presentation regarding the IRFA, the VPSD made recommendations to
smplify the expanded Form 477 proposed in the Notice. In its ex parte presentation, SBA recommends
that the Commission consider less burdensome alternatives for small carriers, such as smplifying the

" See5U.S.C. §603. The RFA, see5U.SC. § 601 — 612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title 1, 110 Stat. 857 (1996).

™ ocal Tel ephone Competition and Broadband Reporting, WC Docket No. 04-141, Notice of Proposed
Rulemaking, 19 FCC Rcd 7364 (2004) (Notice), at Appendix A.

2 506 5U.S.C. § 604.

3 Local Competition and Broadband Reporting, CC Docket No. 99-301, Report and Order, 15 FCC Red. 7717
(2000).

™ A list of parties that filed comments and reply comments appearsin Appendix A, supra, of this Report and Order.
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proposed Form 477 or establishing a“ short form or Form 477-EZ” for small carriers previoudy exempt
from reporting. OPATSCO stated that the Commission’s estimated time to complete the proposed Form
477 of 15 hours is understated, and that the real number is 23 to 28 hours.”” NTCA agreed with
OPASTCO and urged the Commission to develop a new Form 477 that will reduce the amount of
information required from small carriers and take 30 minutes or less to complete.”® NTCA further stated
that the lowering or removing of the current threshold exemption would result in an unwarranted burden on
small carriers.”” NCTA further recommended that the Commission establish a new threshold of “not
lower than 100 broadband lines per state” to reduce that burden, while at the same time achieving the
Commission’s objectives.”®

5. Inan effort to balance the needs of the Commission with the costs our data gathering may
place on smaller entities, the Commission has taken the suggestions of OPASTCO, NTCA and the SBA
and smplified the Form 477 proposed in the Notice. By doing so, we will lessen the burden on al entities
required to submit reports. We believe that these modifications satisfy SBA’s request that we significantly
reduce the burdens for those small entities that must comply. Moreover, we conclude that these
modifications will allow the Commission to comply with Congress' charge in section 706 of the 1996 Act
to determine whether advanced telecommunications capability, commonly known as “broadband,” is being
deployed to all Americans. In order to gain the comprehensive understanding — as called for in section
706 — of the broadband market, particularly in rura and inner-city areas and among demographic groups
that are traditionally underserved, it is necessary to gather data from entities that are most likely to serve
these areas and groups, which includes some smaller entities.

6. Among the other actions taken to reduce the overal burden on small entities, we retain the
“decoupled” feature where the broadband and local competition reporting requirements are separate on
the Form 477. Thus, we reduce reporting burdens on traditionally smaller providers by only requiring data
that covers services they actually offer.

7. To further reduce the potential burden this data gathering program may place on smaller
entities, we retain several of the time-saving and burden-reducing features of the origina Form 477.
Specificdly, the report frequency remains semiannual. We still require carriers to report information about
broadband connections and local telephone services on a state-by-state basis. To supplement this
information, we ask providers of broadband connections and local exchange services to provide lists of the
Zip Codes in which they serve at least one customer. Finaly, we reaffirm that this reporting scheme
continues to offer the best balance of our need to achieve geographically disaggregated information while
minimizing burdens on dl entities, including smal entities.

8. Overdl, we believe that our approach (e.g., smplifying the form and retaining the burdern+
reducing features of the original Form 477) will result in a program that is not overly burdensome on
reporting entities, and thus balances the concerns raised by SBA and other commenters with the
Commission’s need to gain a better understanding of developments in these markets.

> OPASTCO Comments at 6.
S NTCA Comments at 2-4.
.

8 NCTA Commentsat 3, 13-14.
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C. Description and Estimate of the Number of Small Entitiesto Which Rules Will Apply

9. The RFA directs agencies to provide a description of, and, where feasible, an estimate of, the
number of small entities that may be affected by the rules adopted herein.”® The RFA generaly defines
the term “small entity” as having the same meaning as the terms “small business,” “small organization,”
and “small governmental jurisdiction.”® In addition, the term “small business’ has the same meaning as
the term “small business concern” under the Small Business Act.®* A “small business concern” is one
which: (1) isindependently owned and operated; (2) is not dominant in its field of operation; and (3)
satisfies any additional criteria established by the Small Business Administration (SBA).2

10. The most reliable source of information regarding the total numbers of certain common carrier
and related providers nationwide, as well as the number of commercial wireless entities, is the data that
the Commission publishesin its Trends in Telephone Service report.2* The SBA has developed small
business size standards for wireline and wireless small businesses within the three commercia census
categories of Wired Telecommunications Carriers® Paging,®® and Cellular and Other Wireless
Telecommunications® Under these categories, a business is small if it has 1,500 or fewer employees.
Below, using the above size standards and others, we discuss the total estimated numbers of small
businesses that might be affected by our actions.

11. We have included small incumbent local exchange carriers (LECs) in this present RFA
analysis. As noted above, a“small business’ under the RFA is one that, inter alia, meets the pertinent
smdll business size standard (e.g., a telephone communications business having 1,500 or fewer
employees), and “is not dominant in its field of operation.”® The SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent LECs are not dominant in their field of operation because any such
dominance is not “national” in scope®® We have therefore included small incumbent LECs in this RFA

" 5U.SC. §604(3)(3).
805U.5C. §601(6).

Blsusc.s 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business
Act, 15U.S.C. §632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of asmall business applies“unless an
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definition(s) in the Federal Register.”

¥ 15U.5C. §632

8 FCC, Wireline Competition Bureau, Industry Analysis and Technology Division, Trendsin Telephone Service,
Table 5.3 (May, 2004) (Trends in Telephone Service). The amounts listed in this latest edition are current to
October 22, 2003.

813CFR.§ 121.201, North American Industry Classification System (NAICS) code 517110 (changed from 513310
in October 2002).

% |d. § 121.201, NAICS code 517211 (changed from 513321 in October 2002).
% 1d. § 121.201, NAICS code 517212 (changed from 513322 in October 2002).
8 5U.sC.8601(3).

(continued....)
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analysis, athough we emphasize that this RFA action has no effect on Commission anayses and
determinations in other, non-RFA contexts.

12. Wired Telecommunications Carriers. The SBA has developed a small business size
standard for Wired Telecommunications Carriers, which consists of al such companies having 1,500 or
fewer employees.® According to Census Bureau data for 1997, there were 2,225 firms in this category,
total, that operated for the entire year.* Of thistotd, 2,201 firms had employment of 999 or fewer
employees, and an additional 24 firms had employment of 1,000 employees or more®™ Thus, under this
Size standard, the great mgjority of firms can be considered small.

13. Incumbent Local Exchange Carriers (ILECs). Neither the Commission nor the SBA has
developed a size standard for small businesses specifically applicable to incumbent local exchange
sarvices. The closest applicable size standard under SBA rulesis for Wired Telecommunications
Carriers. Under that size standard, such abusiness is small if it has 1,500 or fewer employees.*
According to Commission data’®® 1,310 carriers reported that they were engaged in the provision of local
exchange services. Of these 1,310 carriers, an estimated 1,025 have 1,500 or fewer employees and 285
have more than 1,500 employees. Consequently, the Commission estimates that most providers of
incumbent local exchange service are small businesses that may be affected by the rules and policies
adopted herein.

14. Competitive Local Exchange Carriers (CLECs). Neither the Commission nor the SBA has
developed a size standard for smal businesses specifically applicable to providers of competitive exchange
services or to competitive access providers or to “Other Local Exchange Carriers,” al of which are
discrete categories under which TRS data are collected. The closest applicable size standard under SBA
rulesis for Wired Telecommunications Carriers. Under that Size standard, such abusinessis small if it
has 1,500 or fewer employees® According to Commission data®® 563 companies reported that they were
engaged in the provision of either competitive access provider services or competitive local exchange
carrier services. Of these 563 companies, an estimated 472 have 1,500 or fewer employees and 91 have
more than 1,500 employees.*®  In addition, 37 carriers reported that they were “Other Local Exchange
ggonti nued from previous page)

Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Kennard, Chairman, FCC (May 27,
1999). The Small Business Act contains adefinition of “small business concern,” which the RFA incorporates into
itsown definition of “small business.” See 15 U.S.C. § 632(a); 5 U.S.C. § 601(3). SBA regulationsinterpret “ small
business concern” to include the concept of dominance on anational basis. 13 C.F.R. § 121.102(b).

8 13C.FR. §121.201, NAICS code 517110 (changed from 513310 in October 2002).

% .S, Census Bureau, 1997 Economic Census, Subject Series: Information, “ Establishment and Firm Size (Including
Legal Form of Organization),” Table 5, NAICS code 513310 (issued October 2000).

%1 1d. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is“Firmswith 1,000 employees or more.”

%2 13 C.FR. §121.201, NAICS code 517110 (changed from 513310 in October 2002).
% Trendsin Tel ephone Service at Table 5.3.
% 13CFR. §121.201, NAICS code 517110 (changed from 513310 in October 2002).
% Trendsin Tel ephone Service at Table 5.3.

% 4.
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Carriers.” Of the 37 “Other Local Exchange Carriers,” an estimated 36 have 1,500 or fewer employees
and one has more than 1,500 employees.”” Consequently, the Commission estimates that most providers
of competitive loca exchange service, competitive access providers, and “ Other Local Exchange
Carriers’ are small entities that may be affected by the rules and policies adopted herein.

15. Interexchange Carriers (IXCs). Neither the Commission nor the SBA has developed asize
standard for small businesses specifically applicable to interexchange services. The closest applicable size
standard under SBA rulesis for Wired Telecommunications Carriers. Under that size standard, such a
business is small if it has 1,500 or fewer employees® According to Commission data’™ 281 companies
reported that their primary telecommunications service activity was the provision of interexchange
services. Of these 281 companies, an estimated 254 have 1,500 or fewer employees and 27 have more
than 1,500 employees.’® Consequently, the Commission estimates that the majority of interexchange
service providers are small entities that may be affected by the rules and policies adopted herein.

16. Cellular Licensees. The SBA has developed a small business size standard for Cellular and
Other Wireless Telecommunication, which consists of all such firms having 1,500 or fewer employees. ™™
According to Census bureau data for 1997, there were 977 firmsin this category, total, that operated for
the entire year. % Of this total, 965 firms had employment of 999 or fewer employees, and an additional 12
firms had employment of 1,000 employees or more.’® Thus, under this size standard, the mgjority of firms
can be considered smadll.

17. Broadband Personal Communications Service. The broadband Personal Communications
Searvice (PCS) spectrum is divided into six frequency blocks designated A through F, and the Commission
has held auctions for each block. The Commission defined “small entity” for Blocks C and F as an entity
that has average gross revenues of $40 million or less in the three previous calendar years.™® For Block
F, an additional classification for “very smal business’ was added and is defined as an entity that, together
with its affiliates, has average gross revenues of not more than $15 million for the preceding three
calendar years.”'® These standards defining “small entity” in the context of broadband PCS auctions

4.

% 13 C.F.R. §121.201, NAICS code 517110 (changed from 513310 in October 2002).

% Trendsin Tel ephone Service at Table 5.3.

10014,

101 13 C.FR. § 121.201, NAICS code 517212 (changed from 513322 in Oct 2002).

102 4 s, Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 5, NAICS code 513322 (issued Oct. 2000).

1934, The census data do not provide amore precise estimate of the number of firms that have employment of

1,500 or fewer employees; the largest category provided is“Firms with 1,000 employees or more.”

10% See Amendment of Parts 20 and 24 of the Commission’s Rules — Broadband PCS Competitive Bidding and the
Commercial Mobile Radio Service Spectrum Cap, WT Docket No. 96-59, Report and Order, 61 FR 33859 (July 1,
1996); see also 47 C.F.R. § 24.720(b).

105
Id.
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have been approved by the SBA.™® No small businesses, within the SBA-approved small business size
standards bid successfully for licensesin Blocks A and B. There were 90 winning bidders that qualified
as small entitiesin the Block C auctions. A total of 93 small and very small business bidders won
approximately 40 percent of the 1,479 licenses for Blocks D, E, and F.” On March 23, 1999, the
Commission re-auctioned 347 C, D, E, and F Block licenses. There were 48 small business winning
bidders. On January 26, 2001, the Commission completed the auction of 422 C and F Broadband PCS
licensesin Auction No. 35. Of the 35 winning bidders in this auction, 29 qudified as*small” or “very
small” businesses. Based on this information, the Commission concludes that the number of small
broadband PCS licenses will include the 90 winning C Block bidders, the 93 qualifying biddersin the D, E,
and F Block auctions, the 48 winning bidders in the 1999 re-auction, and the 29 winning bidders in the 2001
re-auction, for atotal of 260 small entity broadband PCS providers, as defined by the SBA small business
Size standards and the Commission’s auction rules. Consequently, the Commission estimates that 260
broadband PCS providers are small entities that may be affected by the rules and policies adopted herein.

18. Narrowband Personal Communications Services. To date, two auctions of narrowband
personal communications services (PCS) licenses have been conducted. For purposes of the two auctions
that have aready been held, “small businesses’ were entities with average gross revenues for the prior
three calendar years of $40 million or less. Through these auctions, the Commission has awarded a total
of 41 licenses, out of which 11 were obtained by small businesses. To ensure meaningful participation of
small business entities in future auctions, the Commission has adopted a two-tiered smal business size
standard in the Narrowband PCS Second Report and Order.’® A “small business’ is an entity that,
together with affiliates and controlling interests, has average gross revenues for the three preceding years
of not more than $40 million. A “very small business’ is an entity that, together with affiliates and
controlling interests, has average gross revenues for the three preceding years of not more than $15
million. The SBA has approved these small business size standards.’®® In the future, the Commission will
auction 459 licenses to serve Metropolitan Trading Areas (MTAS) and 408 response channdl licenses.
There is a'so one megahertz of narrowband PCS spectrum that has been held in reserve and that the
Commission has not yet decided to release for licensing. The Commission cannot predict accurately the
number of licenses that will be awarded to small entitiesin future actions. However, four of the 16
winning bidders in the two previous narrowband PCS auctions were small businesses, as that term was
defined under the Commission’s Rules. The Commission assumes, for purposes of this analysis, that a
large portion of the remaining narrowband PCS licenses will be awvarded to small entities. The
Commission also assumes that at least some small businesses will acquire narrowband PCS licenses by
means of the Commission’s partitioning and disaggregation rules.

106 gpe, e.g., Implementation of Section 309(j) of the Communications Act — Competitive Bidding, PP Docket No.

93-253, Fifth Report and Order, 59 FR 37566 (July 22, 1994).

197 e News, Broadband PCS, D, E and F Block Auction Closes, No. 71744 (released January 14, 1997). Seealso
Amendment of the Commission’ s Rules Regar ding I nstallment Payment Financing for Personal Communications
Services (PCS) Licenses, WT Docket No. 97-82, Second Report and Order, 62 FR 55348 (Oct. 24,1997).

108 Amendment of the Commission’ s Rules to Establish New Personal Communications Servi ces, Narrowband

PCS, Docket No. ET 92-100, Docket No. PP 93-253, Second Report and Order and Second Further Notice of
Proposed Rulemaking, 65 FR 35875 (June 6, 2000).

109 e L etter to Amy Zoslov, Chief, Auctions and Industry Analysis Division, Wireless Telecommunications
Bureau, FCC, from Aida Alvarez, Administrator, SBA (Dec. 2, 1998).
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19. 220 MHz Radio Service — Phase | Licensees. The 220 MHz service has both Phase | and
Phase Il licenses. Phase | licensing was conducted by lotteriesin 1992 and 1993. There are
approximately 1,515 such non-nationwide licensees and four nationwide licensees currently authorized to
operate in the 220 MHz band. The Commission has not developed a small business size standard for small
entities specifically applicable to such incumbent 220 MHz Phase | licensees. To estimate the number of
such licensees that are small businesses, we apply the small business size standard under the SBA rules
applicable to “Cellular and Other Wireless Telecommunications’ companies. This standard provides that
such acompany is small if it employs no more than 1,500 persons.™® According to Census Bureau data
for 1997, there were 977 firms in this category, total, that operated for the entire year.**! Of thistotal, 965
firms had employment of 999 or fewer employees, and an additiona 12 firms had employment of 1,000
employees or more. ™ |f this general ratio continues in the context of Phase | 220 MHz licensees, the
Commission estimates that nearly all such licensees are small businesses under the SBA’s small business
Size standard.

20. 220 MHz Radio Service — Phase |1 Licensees. The 220 MHz service has both Phase | and

Phase Il licenses. The Phase Il 220 MHz serviceis a new service, and is subject to spectrum auctions.
In the 220 MHz Third Report and Order, we adopted a small business size standard for “small” and
“very small” businesses for purposes of determining their eigibility for specia provisions such as bidding
credits and installment payments.**® This small business size standard indicates that a“small business’ is
an entity that, together with its affiliates and controlling principals, has average gross revenues not
exceeding $15 million for the preceding three years™* A “very small business’ is an entity that, together
with its affiliates and controlling principas, has average gross revenues that do not exceed $3 million for
the preceding three years. The SBA has approved these small business size standards.™™> Auctions of
Phase I licenses commenced on September 15, 1998, and closed on October 22, 1998.M° In the first
auction, 908 licenses were auctioned in three different-sized geographic areas: three nationwide licenses,
30 Regiona Economic Area Group (EAG) Licenses, and 875 Economic Area (EA) Licenses. Of the 908
licenses auctioned, 693 were sold.  Thirty-nine small busine